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MEMORANDUM OF POINTS AND AUTHORITIES 
I. 


INTRODUCTION 

This case is a sordid tale of the now defunct Digital Entertainment Network (hereinafter 
“DEN”). DEN was once the golden-child of the new internet economy. It had the likes of NBC, 
Chase Manhattan, Microsoft, Intel, and Dell Computers backing its venture. But, before DEN ever 
made a dime, allegations that its principals engaged in the drugging, molesting, and raping of young 
boys helped bring about the demise of this once promising company, which has subsequently closed 
its doors and filed for bankruptcy. The Encino compound of DEN founders’ Marc Collins-Rector 
and Chad Shackley was surrounded by a tall privacy wall and electronic gates with several cameras 
trained on each. This is where the rape, sexual assault and battery of the young men took place. 

The founders of DEN, Marc Collins-Rector and Chad Shackley, along with Brock Pierce, 
hastily resigned their positions with the company when it became apparent that their criminal 
behavior was about to be exposed. Shortly before the company’s scheduled IPO in 1999, a young 
boy in New Jersey filed suit against Collins-Rector for sexual molestation while the boy was 13 years 
old and working as a customer-service representative at Collins-Rector’s previous company 
Concentric Networks. Collins-Rector settled this sili and DEN withdrew its IPO. Subsequently, a 
Los Angeles County court entered a $4.5 million default against the DEN founders and the company 
on behalf of three former employees, including one who was fifteen at the time of the incidents 
alleged in the complaint. This earlier case involved facts eerily similar to the present action. The 
plaintiffs in that case claimed they were drugged, molested and raped at the Encino Compound 
owned by Collins-Rector and Shackley. 

It was obvious to everyone in the internet and investing worlds that DEN’s business focus 
targeted the so-called ““Y Generation” (15 - 24 year olds) with original programming over the 
Internet; in essence to become another network. Everyone must have known that to maintain this 
original programming, DEN would need to place a stable of young male actors at Collins-Rector’s 
disposal. Nevertheless, the investors and Board of Directors turned a deaf ear to the rumors in the 
investment world that Collins-Rector was a pedophile. In November 1999, Business Week reported 
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that even before the first lawsuit (New Jersey), there was much gossip about what one investor called 
Collins-Rector’s extravagant lifestyle. Orange County businessman Stephen Fryer, who once 
founded a now-defunct electronic travel reservation service with Collins-Rector in the early 1980's 
told a news service that “these allegations don’t come as a surprise”. Not that any of this would have 
mattered to the Board because Director Marc Nathanson reportedly told the Los Angeles Times “Who 
people date is none of the board’s business.” Turning a blind eye to the sacrifice of innocent, naive 
boys into the DEN of inequity all for the sake of profits is inexcusable and should not be rewarded. 
_ The Complaint in this case depicts the tragic tale of a young, in fact underaged boy who was 
drugged, assaulted, molested and raped by the individuals running the company, all the while the 
Board of Directors ignored Collins-Rector’s pedophilic activities and did nothing to stop nor take any 
appropriate action to avoid the harm inflicted upon the plaintiff. This harassment and the 
discriminatory employment practices, as well as criminal activity, were knowingly permitted and 
ratified by Mr. Neuman and the other DEN Officers and Directors. Thus, their own actions or 
inactions, as the case may be, warrant a finding that the directors are personally liable for the 
aforementioned illegal conduct under the five causes: of action plead against them. Accordingly, 
Defendants’ Demurrer should be overruled. 
ie 
STANDARD OF REVIEW 
It is a well-settled principle of law that for purposes of a demurrer, the defendant admits the 
truth of all material facts pled in the complaint. (Serrano v. Priest (1971) 5 Cal.3d 584, 591). A 
demurrer can be used only to challenge defects that appear on the face of the pleading under attack 
or from matters outside the pleading that are judicially noticeable. (Blank v. Kirwan (1985) 39 Cal.3d 
311,318). The sole issue raised by a general demurrer is whether the facts pleaded state a valid cause | 
of action, not whether they are true. Thus, no matter how difficult, unlikely or improbable, 
Plaintiffs allegations must be accepted as true for the purpose of ruling on the demurrer. (Del E. 
Webb Corp. v. Structural Materials Co. (1981) 123 Cal.App.3d 593, 604.) 
Mh 
/// 
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The purpose of the pleading is merely to inform the answering party of the issues it will be 
expected to address in the litigation. (Gribin Bon Dyl & Associates v. Kovalsky (1986) 185 
Cal.App.3d 653-663.) Therefore, the question of the plaintiffs ability to prove allegations or 
possible problems with proof are of no concern when ruling on a demurrer. (Committee on 
Childrens’ Television Inc. v. General Foods Corp. (1983) 35 Cal.3d 197.) 

Accordingly, for the purposes of this motion the following are deemed true: Plaintiff was a 
minor employee of DEN, who was drugged, molested, assaulted and raped at the hands of the 
company’s founders, in whose care the minor plaintiff was placed. The Board of Directors knew or 
should have known that plaintiff was being molested and raped and did not act-as a reasonable person 
would have under the circumstances. 

Hl. 
NEGLIGENCE AND NEGLIGENCE PER SE CAUSES OF ACTION 

Defendants’ Demurrer to the Negligence and the Negligence per se causes of action on two 
grounds. First, the plaintiff did not properly plead the duty owed by the Directors and second, the 
plaintiff's injuries are pre-empted by Workmen’s Compensation. As discussed below, neither of 
these are the correct applications of California law to the current complaint. 


A. 


DIRECTORS CAN BE HELD LIABLE IN THEIR INDIVIDUAL CAPACITY IF THEY 


KNEW OR SHOULD HAVE KNOWN ABOUT A HAZARDOUS CONDITION AND 
FAILED TO CORRECT IT 


The California Supreme Court has stated: 


To maintain a tort claim against a director in his or her personal 
capacity, a plaintiff must first show that the director specifically 
authorized, directed or participated in allegedly tortuous conduct 
[citation] or that although they specifically knew or reasonably 
should have known that some hazardous condition or activity 
under their control could injure plaintiff, they negligently failed 
to take or order appropriate action to avoid the harm. [citation] 
Plaintiff must also allege and prove that an ordinary prudent person, 
knowing what the director knew at that time, would not have acted 
similarly under the circumstances. (Frances T v. Village Green 
Owners Association (1986) 42 Cal.3d 490, 508-509).(Emphasis 
Added). 
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_ Clearly, allowing a young boy to be sexually harassed, drugged, molested and raped by 
pedophilic supervisors is a hazardous, if not morally repulsive condition in the workplace, and thus 
plaintiff should be afforded the opportunity to prove the Directors knew or should have known about 


the activities taking place at the Encino compound, yet failed to take ANY action. 


B. 
DIRECTORS OWED A DUTY TO PLAINTIFF TO EXERCISE DUE CARE NOT TO 
INJURE HIM 


A corporate officer or director, like any other person, owes a duty to refrain from injuring 
others. In their moving papers, defendants contend the allegations against the Directors in the 
complaint are “insufficient as a matter of law to give rise to the Director Defendants’ alleged duties 
to Plaintiff.” (Defs. Demurrer, p. 1). However, the California Supreme Court has held that the duty 
to refrain from injuring another, whether it be a complete stranger or an employee, is owed by 
corporate officers and directors like any other person. It has been stated by an appellate court: 


A corporate officer or director, like any other person, owes a duty to 
refrain from injuring others. In the context of a negligence claim, the 
Supreme Court has held that, like any-other, “directors individually 
owe a duty of care independent of the corporate entity’s own duty, to 
refrain from acting in a manner that creates an unreasonable risk of 
personal injury to third parties.[citation] Stated differently, the 
Supreme Court held: “Like any other citizen, corporate officers have 
a societal duty to refrain from acts that are unreasonably risky to third 
persons even when their shareholders or creditors would agree that 
such conduct serves the institutions best interests ... ‘The only duty 
which an executive officer of a corporation owes to a third person, 
whether he be an employee or the corporation or a complete stranger, 
is the same duty to exercise care not to injure him which any person 
owes to another. If an injury is sustained by a third party as a result of 
the independent negligence of the corporate officer, or as the result of 
a breach of the duty which that officer, as an individual owes to the 
third party, then the injured party may have a cause of action for 
damages against the officer personally. (PMC, Inc. v. Kadisha (2000) 
78 Cal.App.4th 1368, 1381, 93 Cal.Rptr.2d 663, 671-672). 


Plaintiff has pled that he was an employee of DEN and the four defendants were on the 
company’s Board of Directors. Thus clearly, plaintiff pled the existence of the necessary relationship 
and the requisite duty of care owed by defendants to the employees, including Plaintiff. In fact, in 
their moving papers, defendants’ admit they owed plaintiff a duty of care by attempting to argue that 


Workmens’ Compensation was the exclusive remedy for plaintiffs injuries. (Defs. Demurrer, p. 8). 
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Clearly, the Directors owed plaintiff a duty and therefore these causes ‘of action can be maintained 
against the Directors in their individual capacity. 
C. 
PLAINTIFF’S INJURIES ARE NOT PRE-EMPTED BY WORKMENS’ 
COMPENSATION 


Defendants claim the injuries sustained by plaintiff are: pre-empted by Workmen’s 
Compensation. Defendants state that “because Plaintiff alleges that he was harassed at his place of 
his employment by supervisors and fellow employees, Plaintiffs claimed injuries clearly “grow out 
of employment” and took place in the course of Plaintiff's employment.” (Defs. Demurrer, p. 7) 
However, the injuries sustained by the plaintiff arise out of his rape, molestation, assault, and 
harassment by the supervisors, and at least one occasion where the Plaintiff was forced to get naked 
and get into a jacuzzi with one of the Directors. It cannot seriously be argued that these criminal 
activities arise out of the contemplated workplace bargain between an employee and employer. 

California Labor Code states that Workmen’s Compensation is the exclusive remedy for non- 
willful acts and exists “against an employer for any injury sustained by his or her employees arising 
out of and in the course of the employment....” (Labor Code § 3600) and “ against any other 
employee of the employer acting within the stops of Rica her employment.” (Labor Code § 3601). 
Thus, for workmen’s compensation to provide the exclusive remedy, the injuries sustained by the 
plaintiff must arise out of and in the course of the employment. Clearly, being molested and raped 
is not the normal incident of anyone’s employment bargain. 

Similarly, courts have held, “[dJiscrimination in employment is not a normal incident of 
employment.” (Accardi v. Superior Court (1993) 17 Cal.App.4th 341, 347) and sexual harassment 
is a form of sex discrimination (Meritor Savings Bank v. Vinson (1986) 477 U.S.57, 67). Therefore, | 
sexual harassment is not a normal incident of employment. As the Accardi court stated, “[t]he 
Legislature did not intend that an employer be allowed to raise the exclusivity rule for the purpose 
of deflecting a claim of discriminatory practices. (Accardi, supra at 352). The ‘discriminatory’ 
practices at issues here are not a few off-color jokes, but the actual rape and molestation of a young 
boy. 
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The California Supreme Court has stated, “‘A responsible attorney handling an employment 
discrimination case must plead a variety of statutory, tort and contract causes of action in order to 
fully protect the interests of his or her client . . . ‘ [citation] Although the common theories do not per 
se ‘relate to discrimination’ they are nonetheless a standard part of a plaintiffs arsenal in a 
discrimination case (Rojo v. Kliger (1990) 52 Cal.3d 65, 74) and thus are not preempted by workers’ 
compensation if the conduct which caused the injuries is not a normal part of the employment 
relationship. (Accardi, supra). 

In Accardi, the court held that the plaintiff's common law claim (intentional infliction of 
emotional distress) was founded “upon actions that are outside the normal part of the employment 
environment and violate this state’s policy against sex discrimination. As such, her claim for 
emotional distress arising out of sexual harassment is not barred by the exclusivity provisions of 
workers’ compensation laws. [citation] (Accardi, supra, at 353). Likewise, in the present matter, the 
conduct upon which Plaintiffs claim for damages is founded is criminal assault, rape, molestation, 
and harassment, all of which are outside the norma! scope of the employment relationship. 
Therefore, the eisai based upon such conduct are not barred by workers’ compensation laws. 

iv 
THE LIBERAL PLEADING POLICY OF FEHA FAVORS BROAD ACCESS TO THE 
COURTS AND ALLOWING PLAINTIFF TO BE FULLY COMPENSATED FOR HIS 
INJURIES AND THUS THIS COMPLAINT IS NOT BARRED 
Given the policy of liberally construing FEHA and its pleading seauinenients: the court 
should not treat the DFEH complaint as a limiting device to prevent the plaintiff from being fully 
compensated for his injuries. Government Code section 12960 requires the claimant to state the 
name of the “person [or] employer’ alleged to have committed the unlawful acts.” However, the ; 
complaint form furnished the plaintiff by the Department of Fair Employment and Housing makes 
no mention of naming the “person” who discriminated against the claimant. The form states: 
“Named is the Employer, Labor Organization, Employment Agency, Apprenticeship Committee, 
State or Local Government Agency who Discriminated against me.” Below this statement is a box 


labeled name. In this case, plaintiff filled in the name “Digital Entertainment Network”. To require 
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Plaintiffs filling out DFEH complaints to list everyone they worked with, including the company’s 
board of directors would be antithetical to the purpose of FEHA. (Valdez v. City of Los Angeles 
(1991) 231 Cal.App.3d 1043, 1062 (Johnston J. concur/dissent). 

In Valdez, Judge Johnston stated, “the ambiguity of section 12960 is compounded by the 
complaint form which fails to notify the claimant he or she should name the “person” alleged to have 
committed discriminatory acts” (Valdez, supra at 1063)(Johnston, J. concurrence/dissent) or to list 
everyone who could possibly be held liable for the injuries sustained by the plaintiff under FEHA. 
The purpose of the Fair Employment and Housing Act is “ to protect and safeguard the right and 
opportunity of all persons to . . . hold employment without discrimination.” (Government Code § 
12920) and is intended to function without the claimant having to hire a lawyer to pursue the claim 
as reflected by its liberal pleading requirements. . 

Appellate court cases in California have supported this liberal view of the DFEH pleading 
requirements. In Martin v. Fisher (1992) 11 Cal.App.4th 118, 119-123, an individual defendant was 
not named in the caption of the DFEH complaint or in the right-to-sue letter, nor was he served with 
either, and there was evidence the defendant had learned of the charges through this employer and 
had participated in the administrative investigation. (/d. at 120, 122). The Martin court held that as 
a supervisory employee, the defendant’s interest was essentially that of the employer and that it was 
error to dismiss the individual defendant for failure to exhaust his administrative remedies. (/d. at 
123). Now, the Martin court also stated that the defendant was named in the body of the complaint 
and was given an opportunity to participate in the administrative process. (Jd. at 123.) The only real 
difference between Martin and the present case, is that here there was no administrative process to 
participate in because the plaintiff asked for an immediate right to sue letter, nine days after filing his 
complaint. Law and public policy must not restrict a plaintiffs abilities in this regard, where the 
administrative process is bypassed for the good of the plaintiff. Moreover, if a supervisory 
employee’s interest is essentially that of the corporate employer, then clearly the Board of Directors’ 
interest IS that of the corporate employer. Furthermore, as the court in Cole v. Antelope Valley Union 


High School District (1996) 47 Cal.App.4th 1505, stated: 


Mf 
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[T]he function of an administrative complaint is to provide the basis 
for an investigation into an employee’s claim of discrimination against 
an employer, and not to limit his access to the courts. A strict rule 
{that only a-party named in the caption of the administrative complaint 
may be sued, regardless of any other circumstances] would harm 
victims of discrimination without providing legitimate protection to 
individuals made ware of the charges through the administrative 
process. (/d. at 1510.) 

Since there was no administrative process in the case before the bar there was no chance for 
any of the Directors to participate. Furthermore, since the interests of the company named in a DFEH 
are the same as the Board of Directors and the Board owes an independent duty to the employees of: 
the company, independent of any duty they owe the corporation, they can anticipate they will be 
named as parties in the ensuing lawsuit. 

The court in Saaverdra v. Orange County Consolidated Transportation Agency (1992) 11 
Cal.App.4th 824, reasoned the plaintiff could not be barred from suing the individual defendant when 
the DFEH charge did not ask her to name him. (/d. at 827-828) Thus, based on the liberal pleading 
requirements of a DFEH complaint, the fact that no administrative process took place, and that the 
Directors and the employers’ interest are the same, they must have known of the lawsuits against 
DEN. The underlying policy of requiring the filing of an administrative complaint against the 
Directors individually in not implicated in the present case and should not preclude the plaintiff from 
the chance of proving the individual liability of the Directors. 

V. 

DIRECTORS ARE EMPLOYERS UNDER FEHA AND CAN BE HELD INDIVIDUALLY 
LIABLE UNDER GOVERNMENT CODE SECTION 12940(j)(1) IF THEY KNEW OR 
SHOULD HAVE KNOWN T S T FAIL CT IT 

Defendants’ second ground for demurring to the FEHA causes of action is that the Director 
Defendants cannot be individually liable for discrimination under Reno v. Baird (1998) 18 Cal.4th 
640. As stated by the United States Supreme Court, “sexual harassment is a form of sexual 
discrimination” (Meritor Savings Bank v. Vinson (1986) 477 U.S.5S7, 67). In the two FEHA causes 


of action plaintiff used the phrase discrimination because “harassment’ is subsumed within it, 


however the allegations in the complaint state a hostile work environment harassment and quid pro 
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quo harassment. Therefore, defendants’ argument is essentially semantical. If defendants’ demurrer 
is based on this trivial distinction in the use of the word discrimination instead of harassment despite 
the fact the allegations in the complaint clearly surpass the level of quid pro quo and hostile 
environment harassment, it may be easily rectified by amending the pleadings. 

Directors and officers are agents of the corporate principal. (PMC, supra at 1381). According 
te the Government Code, “Employer means . . . any person acting as an agent of the employer.” 
(Government Code § 12940(j)(4)(A)). FEHA further states that it is illegal for “an employer to harass 
an employee.” (Government Code § 12940()(1)). Thus, the Director defendants are “employers” for 
the purposes of the Fair Employment and Housing Act (Government Code §§ 12926(d), 
12940(j)(4)(A)), capable of being held individually liable and plaintiff should be granted the 
opportunity to prove his causes of action against the Directors individually. 

An employer has a mandatory duty under the FEHA to “take all reasonable steps to prevent 
harassment from occurring”, including where “its agents or supervisors knows or should have known 
of the conduct and fails to take immediate and appropriate corrective actions.” (Government Code 
§ 12940G)(1)). Since Directors are employers under the act, they are potentially liable for failing to 
take appropriate action to correct harassment occurring in the workplace. 

According to Judge Turner of the Second Kepetnte District, “a supervisor with knowledge 
of ongoing sexual harassment occurring in the workplace, or of a complaint of such misconduct, who 
fails to take any investigation or corrective action is subject to potential civil liability under the 
FEHA. That an individual can be personally liable for violations of FEHA is evident from: the policy 
underlying and the purposes of the FEHA; the language of the statute; its legislative history; 
regulations promulgated under the FEHA; construction of the act by the Fair Employment and 
Housing Commission; the legislature’s acceptance of the commission’s construction; and decisional 
authority. A supervisor is an agent of the employer and is therefore an employer for the purposes of | 


FEHA. (Fiol vy. Doellstedt (1996) 50 Cal.App.4th 1318, 1331)(Turner, J. dissenting). 
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Furthermore, a supervisor or agent who fails to take such action commits an unlawful act. 
As Judge Turner stated: 

The supervisor, by failing to act, deprives the victim of a 
discrimination - free work environment, and exacerbates the 
emotional injury to the aggrieved complainant. Imposing personal 
liability under the FEHA on a supervisor who, with knowledge of 
ongoing sexual harassment occurring in the workplace, or a complaint 
of such misconduct, fails to take immediate and appropriate action is 
in keeping with: the policy underlying and the purposes of the FEHA; 
the statutory language; the legislative history; regulations promulgated 
under the FEHA; the commission’s construction of the act; and 
decisional authority. (Fiol, supra, at 1331 Turner, J. (dissent)). 

Since the Board of Directors are agents and therefore employers under FEHA (Government 
Code § 12940(j)(4)(a)), they can be liable if they knew or should have known about the harassment 
and failed to take appropriate action. Plaintiffs complaint contains an allegation that plaintiff was 
naked in a jacuzzi with one of the Board members, thus at a very minimum plaintiff has stated a 
FEHA complaint against this particular Board member, and the express language of the statute 
affords plaintiff the opportunity to prove the remaining Board members knew or should have known 
the heinous and egregious conduct which was occurring at the Encino Compound. 

While it is conceded that individuals cannot be liable for discrimination, individuals can be 
liable for harassment. In fact, the legislature recently expanded those individually liable for 
harassment under FEHA to now include co-workers. (Government Code § 12940(j)(3)). The late 
Justice Mosk’s concurrence in Reno noted, “ the majority’s rule does not foreclose the possibility that 
in some instances of discriminatory harassment, both an employer and a supervisor or other employee 
individually will be held liable under FEHA.” Reno, supra, at 665 (Mosk, J., concurring). Clearly, 
since the Board of Directors are employees and agents of the corporate employer they can be held 
individually liable for harassment in the workplace. 

VI. 
DEFENDANTS HAVE PLEAD FEHA CAUSES OF ACTION WITH ENOUGH 
SPECIFICITY 


The elements of the cause of action for hostile work environment due to sexual harassment 


are: 1) plaintiff belongs to a protected group; (2) plaintiff was subject to unwelcomed sexual 
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harassment; (3) the harassment complained of was based upon sex; (4) the harassment complained 
of was sufficiently pervasive so as to alter the conditions of employment and create an abusive 
working environment; and (5) respondeat superior. (Guthery v. State of California (1998) 63 Cal. 
App.4th 1108, 75 Cal.Rptr.2d 27.) 

The elements of a quid pro quo claim are that an individual explicitly conditioned a job, or 
job benefit, or the absence of job detriment on plaintiffs acceptance of sexual conduct. (Mogilefsky 
v. Superior Court (1993) 20 Cal.App.4th 1409, 1414) 

Plaintiff's complaint contained all of the above elements in paragraphs 1-59 which was 
incorporated by reference in all of the causes of action. Paragraph 44 of the complaint states that 
plaintiff was forced to get naked and into the pool and/or jacuzzi with one of the Directors. 
Therefore, at a very minimum, plaintiff has stated a harassment claim against Director Neuman. But, 
as discussed below, all of the Directors are potentially liable under FEHA, even if they did not 
participate in the harassment themselves. 


vil 
PLAINTIFF HAS STATED A CAUSE OF ACTION UNDER CALIFORNIA 


CONSTITUTION AS SUBSEQUENT CASE LAW HAS EXPANDED THE SCOPE OF 
ARTICLE I, SECTION 8 TO INCLUDE HARASSMENT AND THE HARASSMENT 


REQUIREMENTS 


Article I, Section 8, of the California Constitution reads in full: 


A person may not be disqualified from entering or pursuing a 

business, profession, vocation, or employment because of sex, race, 

creed, color, or national or ethnic origin. (Cal. Const. art. I, § 8 (West 

1983). 
Though our research has not-uncovered a singled reported California case dealing with Article I, 
Section 8 of the California Constitution and whether or not there exists a private right of action under 


this provision where the individual was not denied employment or discriminatorily terminated, there 


have been a few Ninth Circuit cases dealing with the issue. However, even The federal cases which 
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hold that a private right action does not exist without an allegation of wrongful termination,’ allow 
plaintiff leave to amend the pleadings. (Simpson v. Martin, et al. (1997) 1997 U.S. Dist. Lexis 
23342). Regardless, plaintiff does not believe those are the correct application of Article I, Section 
8, given the expansive approach California has taken to eradicate discrimination and harassment from 
the workplace. 

“The opportunity to be free from discriminatory practices in seeking, obtaining, and holding 
employment is a civil right.” (Murillo v. Rite Stuff Foods, Inc. (1998) 65 Cal.App.4th 833, 842), 
California’s broad policy of eliminating Rarascinene and providing a discrimination and harassment 
free workplace for all is only furthered by allowing for sexual harassment claims to be brought under 
Article I, Section 8. FEHA was never enacted to supplant other avenues for employees to redress 
their grievances, Bi mens to supplement them. 

As the California Supreme Court stated, “Regardless of the precise scope of its application, 
Article I, Section 8 is declaratory of this state’s fundamental public policy against sex discrimination, 
including sexual harassment, which, as noted, is merely one form of discrimination.” (Rojo v. Kliger 
(1990) 52 Cal.3d 65, 90.) On its face, Article I, Section 8, appears to only apply to discrimination 
because it requires and adverse action on the part of the employer, either by denying access to 
employment or firing an individual for a dienonain reason. But, subsequent case law has 
expanded the scope of Artice I, Section 8's application. Now, sexual harassment is protected by 
Article I, Section 8. Merrill v. All Seasons Resorts, Inc. (1989) 720 F.Supp. 815. According to a 
Central District Court, “the traditional scope of a protected category may be expanded by subsequent 
case law interpretations. For example, the prohibitions on sex discrimination have been expanded 
to include prohibitions on sexual harassment.” (Merrill, supra, at 821). The Merril! court further 
expanded the Constitutional prohibitions to include pregnancy discrimination. Unlike a sexual 
discrimination claim, a sexual harassment claim in California does not require that an adverse 
employment action or loss of a tangible employment benefit be taken against the employee in order 


Hf 


‘Himaka v. Buddhist Churches of America (1995) 919 F.Supp. 332; Strother v. Southern California 
Permanente Medical Group (1996) 79 F.3d 859. 
co 
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to sustain the claim. (Government Code § 12940 (j)(1); Fisher v. San Pedro Peninsula Hospital 
(1989) 214 Cal.App.3d 590). 

Thus, since Article I, Section 8, has evolved to embody more than just discrimination, this 
evolution has changed the requirements of Article J, Section 8, to where an individual who pleads 
a harassment cause of action under Article I, Section 8, need not allege they were terminated in order 
to sustain their cause of action. 

In 1993, The Department of Fair Employment and Housing expanded the coverage of the 
Unruh Act to include sexual harassment. /n re DFEH v. University of California, Berkeley (1993) 
1993 CAFEHC Lexis 9, the FEHC disagreed with the University’s position that the Unruh Act was 
only meant to focus on free and equal access, not to govern ongoing relationships. (/d. at 39). 
Similarly, here defendants are attempting to limit Article I, Section 8, to focus access to employment, 
free from discrimination. However, it would hardly serve the broad purpose of the declared 
fundamental public policy embodied against sexual discrimination/ harassment to guarantee access 
to employment opportunities free from discrimination, but not guarantee employees freedom from 
sexual harassment and ability to avoid sexual harassment after they have arrived on the job. It would 
not serve California’s policy of eliminating harassment from the workplace, by affording no 
constitutional protection once an individual has been hired. 

Therefore, plaintiff has plead a cause of action under the California Constitution. 

Vill. 
CONCLUSION 

This is a disturbing story of a young boy who was molested, raped and sacrificed to known 
pedophiles. It is undisputed that the fundamental public policy of the State of California is to provide 
employees with a workplace free from harassment and discrimination and to afford victims of such 
conduct access to the courts. Clearly based upon the law discussed above, the Board of Directors 
owed plaintiff a duty to refrain from harming him. Plaintiff has sufficiently alleged those causes of 
action to put the defendants on notice of the claims against them and should be granted 
the opportunity to prove his allegations. 
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Therefore, plaintiff respectfully submits to this Court that defendants’ Demurrer be overruled 


or in the alternative, sustained with leave to amend. 


| DATED: JuneQQ5, 2001 ° 
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PROOF OF SERVICE 


STATE OF CALIFORNIA, COUNTY OF SAN BERNARDINO 


I am a citizen of the United States and employed in the County of 
San Bernardino, State of California. I am over the age of 18 and not a 
party to the within action; my business address is 219 North Eucli 
Avenue, Upland, CA 91786. 


On June 25, 2001, I served the foregoing document described as 
PLAINTIFF’S OPPOSITION TO DEFENDANTS’ DEMURRER TO FIRST AMENDED 
COMPLAINT, on the interested parties in this action by placing a true 
copy thereof enclosed in a sealed envelope addressed as follows: 


(SEE ATTACHED MAILING LIST) 


(X) BY EXPRESS MAIL As follows: I am "readily familiar" with the 
firm’s practice of collection and processin 
correspondence for mailing. Under that 
practice it would be deposited with the U.S. 
Postal Service VIA EXPRESS MAIL, on that same 
day with postage thereon fully prepaid at 
Upland, California in the ordinary course of 
business. I am aware that on motion of the 
party served, service is presumed invalid if 
postal cancellation date or postage meter date 
is more than one.day after the date of deposit 
for mailing an affidavit. 


¢ ) BY FAX By faxing a true copy thereof. 
) BY PERSONAL SERVICE 
( ) By personally delivering copies thereof to the person served. 


( ) I delivered such envelope by and to the offices of the 
addressee pursuant to C.C.P. §1011. 


Executed on June 25, 2001, at Upland, California. 


x (State) I declare under penalty of perjury under the laws 
of the State of California that the above is true 
and correct. 


(Federal) I declare that I am employed in the office of a 
member of the bar of this court at whose directio 
that servi 
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1 PROOF OF SERVICE 
MAILING LIST 
e 2 DANIEL S. VS. MARC COLLINS-RECTOR, CHAD SHACKLEY, ET AL. 


CASE NO. LC052901 


4]| TIMOTHY TOOHEY, ESQ. 

O'DONNELL & SHAEFFER, LLP 

@ 5] 633 West Fifth Street, Ste. 1700 
Los Angeles, CA 90071-2007 
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